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Switzerland has a longer history of cooperation with the United States on tax matters, 
although, like Liechtenstein, that cooperation has been limited to criminal tax matters.  
Switzerland first entered into a tax treaty with the United States in 1951.37  Under that treaty, 
Switzerland agreed to exchange information only in criminal cases involving “tax fraud,” a 
criminal offense narrowly defined in Swiss law.38  In 1996, Switzerland and the United States 
updated the tax treaty and, among other changes, modernized the tax information exchange 
provisions.39 A revised Article 26 now states that the treaty partners “shall exchange such 
information … as is necessary for carrying out the provisions of the present Convention or for 
the prevention of tax fraud or the like.”40  A Protocol agreed to in connection with the revised tax 
treaty provides a new definition of “tax fraud” than what was applied in the earlier tax treaty or 
in Swiss law.  The Protocol states that “the term ‘tax fraud’ means fraudulent conduct that causes 
or is intended to cause an illegal and substantial reduction in the amount of the tax paid.”41  The 
Protocol also states:  “Fraudulent conduct is assumed in situations when a taxpayer uses, or has 
the intention to use a forged or falsified document … or, in general , a false piece of 
documentary evidence, and in situations where the taxpayer uses, or has the intention to use a 
scheme of lies (‘Lugengebaude’) to deceive the tax authority.”  The U.S. State Department, when 
submitting the new treaty for ratification by the U.S. Senate, stated that the new provisions had 
“significantly expand[ed] the scope of the exchange of information between the United States 
and Switzerland.”42  Other observers, while conceding the improvements achieved in the 1996 
tax treaty, remain critical of Swiss assistance in U.S. tax matters. 
 

Qualified Intermediary Program.  In addition to its systematic effort to obtain tax 
treaties or tax information exchange agreements with foreign governments, the United States 
launched a new initiative in 2000, which took effect in 2001, called the Qualified Intermediary 

                                                 
37 In addition to this tax treaty, in 1973, Switzerland entered into a Mutual Legal Assistance Treaty with the United 
States.  That MLAT, however, by its terms, generally excludes “violations with respect to taxes,” and so is not used 
for assistance in tax matters.  Treaty between the United States of America and the Swiss Confederation on Mutual 
Assistance in Criminal Matters, (1/23/77), 273 UST 2019, at Article 2.  Switzerland also has a 1981 domestic law 
allowing “International Mutual Assistance in Criminal Matters,” but that law is difficult to use since it is confined to 
criminal cases, is limited to document and testimony requests, and allows multiple appeals within Switzerland.  
Subcommittee meeting with the Embassy of Switzerland (7/10/08).  
38 See, e.g., J. Springer, “An Overview of International Evidence and Asset Gathering in Civil and Criminal Tax 
Cases,” 22 Geo. Wash. J. Int'l L. & Econ. 277, 303-08 (1988); Aubert, “The Limits of Swiss Banking Secrecy under 
Domestic and International Law,” 273 Int'l Tax & Bus. Law. 273, 286-288 (1984); J. Knapp, “Mutual Legal 
Assistance Treaties as a Way to Pierce Bank Secrecy,” Case W. Res. J. Int'l L. 405-08, 418-20 (1988).  Tax evasion 
is an administrative offense, not a criminal offense in Switzerland.  The only tax-related crime in Switzerland is for 
“tax fraud,” which is difficult to establish.   
39 See “Convention between the United States of America and the Swiss Confederation for the Avoidance of Double 
Taxation with respect to Taxes on Income,” (signed 10/2/96) (hereinafter “United States-Switzerland Tax 
Convention”), reprinted in a Message from the President of the United States to the U.S. Senate transmitting the 
Convention and a related Protocol, Treaty Doc. 105-8 (1/1/98). 
40 Id., Article 26(1). 
41 Id., Protocol (10).   
42 Letter of Submittal by the U.S. Secretary of State to the President regarding the United States-Switzerland Tax 
Convention (5/29/97), reprinted in Treaty Doc. 105-8 (6/25/97), at VII. 
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(“QI”) Program.43  The QI Program is intended to encourage foreign financial institutions to 
report U.S. source income to the IRS and withhold taxes on that income as required by U.S. tax 
law.   Thousands of foreign financial institutions have become voluntary QI participants.44  

 
The QI Program is focused primarily on U.S. source income.45  U.S. source income refers 

to income that originates in the United States, such as dividends paid on U.S. stock; capital gains 
paid on sales of U.S. stock or real estate; royalties paid on U.S. assets; rent paid on U.S. 
property; interest paid on U.S. deposits; and other types of “fixed, determinable, annual, or 
periodic income.”46  Most of this income, when paid to a U.S person, is taxable; most of it is not 
taxable when paid to a non-U.S. person, in an apparent effort to attract foreign investment to the 
United States.  But a few categories of U.S. source income, such as U.S. stock dividends, are 
taxable even when paid to a non-U.S. person. 

 
The QI Program seeks to enlist foreign financial institutions in the U.S. effort to collect 

and remit U.S. taxes owed primarily on U.S. source income, by offering participating institutions 
reduced paperwork and disclosure obligations.  The QI Program applies only to foreign financial 
institutions that buy and sell U.S. securities on behalf of their clients through securities accounts 
opened at U.S. financial institutions.  Treasury regulations, which took effect in 2001, require 
U.S. financial institutions to withhold 30 percent of the income earned on U.S. investments 
maintained in a foreign financial account, unless the foreign financial institution provides the 
U.S. withholding agent with the names of the beneficial owners of the accounts.47  In effect, 
these regulations require foreign financial institutions doing business with U.S. financial 
institutions to disclose their clients by name or risk 30 percent of their client’s income being 
withheld by the U.S. financial institution.  Even with this 30 percent penalty, many foreign 
financial institutions were reluctant to provide their client names, not only because it opened the 
door to competition from the U.S. financial institution over the clients, but also because it 
undermined bank secrecy.  The QI Program was designed, in part, to resolve this dilemma for 
foreign financial institutions. 
 

To participate in the QI program, a foreign financial institution must voluntarily sign a 
65-page standardized agreement with the IRS.48  By signing the agreement, the foreign financial 
institution agrees to act as the U.S. withholding agent and comply with the withholding 

                                                 
43 For more information about the QI Program, see 26 USC §§1441-43; Treasury Regulation §1.1441-1(e)(5); 
Revenue Procedure 2000-12, 2000-4 I.R.B. 387. 
44 IRS briefing on the QI Program provided to the Subcommittee (5/9/08).   
45 The QI Agreement also requires the reporting of two other categories of income: (1) proceeds from the sale of 
non-U.S. securities if the sale was effected by a broker within the United States; and (2) foreign source income, such 
as dividends, interest, rents, royalties or other fixed, determinable, annual, or periodic income, if that foreign income 
is paid in the United States.   See Treas. Reg. §§ 1.6045-1(a)(1), 1.6042-3(b), 1.6049-5(b)(6); “U.S. Tax and 
Reporting Obligations for Foreign Intermediaries’ Non-U.S. Securities,” 47 Tax Notes Int’l 913 (9/3/07). 
46 See, e.g., Treas. Reg. §1.6042-3(a) and (b) on dividends, Treas. Reg. §§1.6049-1(a)(1) and 1.6049-5(b)(6) on 
interest payments. 
47 Treasury Regulations 1.1441-1, et seq., adopted in T.D. 8881, 2000-1 C.B. 1158 (5/15/2000). 
48 For a copy of the standardized agreement and country-specific forms, see the IRS website at ww.irs.gov; or Rev. 
Proc. 2000-12, 200-4 IRB 387, which includes a model QI agreement. 
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obligations set out in U.S. tax law for certain clients.  In addition, it must have “know-your-
customer” (“KYC”) procedures in place that ensure the foreign financial institution verifies and 
documents the beneficial owner of any account at its institution.   

 
To carry out its withholding obligations, the foreign financial institution agrees to obtain 

a W-9 or W8BEN Form from all of its clients who buy or sell U.S. securities through any 
account for which the foreign financial institution is a designated QI participant.  These forms, 
which each client must fill out and provide to the foreign financial institution, identify the client 
as either a U.S. or non-U.S. person.49  For every client who completes a W-9 Form – indicating 
the client is a U.S. person -- the foreign financial institution agrees to file an annual, 
individualized 1099 Form with the IRS, reporting the client’s name, taxpayer identification 
number, and all “reportable payments” made to the client’s accounts.50  In contrast, for every 
non-U.S. person filing a W8BEN Form, the foreign financial institution is not required to file an 
individualized 1042S Form reporting account information to the IRS.  Instead, QI participants 
calculate the “reportable amounts” of U.S. source income paid to all of their non-U.S. accounts 
in the QI Program, file a single 1042 Form for each category of U.S. source income paid to those 
accounts – also called “pooled reporting” – and remit any withheld taxes to the IRS on an 
aggregated basis.   

 
The 1042 forms filed by QI participants for non-U.S. accountholders do not contain any 

client names or client-specific information; instead each form contains a single aggregate figure 
for a single category of U.S. source income paid by the foreign financial institution during the 
year to all of its non-U.S. accountholders that traded U.S. securities.  The foreign financial 
institution is also allowed to remit the withheld taxes in aggregated amounts to the IRS, with no 
breakdown for individual clients.  For example, in the case of U.S. stock dividends, the QI 
participant would report the total amount of dividend payments made to all of its non-U.S. 
accountholders during the year on a single 1042 Form, and would remit 30 percent of that total to 
the IRS, without providing any client-specific information.  The practical effect, in the words of 
one Liechtenstein bank, was to preserve bank secrecy for non-U.S. accountholders, since the 
foreign financial institution was under no obligation to disclose any client names.51  

 
                                                 
49 W-9 Forms must be filed for “U.S. persons,” defined as U.S. citizens and U.S. resident aliens; corporations, 
partnerships, and associations organized under U.S. law; domestic estates; and domestic trusts.  See W-9 Form, 
Request for Taxpayer Identification Number and Certification (Rev. 10-2007), General Instructions.  W-9 Forms ask 
an accountholder to provide their name, address, account numbers, and taxpayer identification number (“TIN”).  W8 
Forms are filed for non-U.S. persons.  W8BEN forms are filed for non-U.S. persons who beneficially own an 
account opened in the name of an intermediary, such as a bank, attorney, trustee, corporation, trust, or foundation.  
See W8BEN Form, Certificate of Foreign Status of Beneficial Owner for United States Tax Withholding (Rev. 2-
2006).  These forms ask the accountholder to provide their name, address, and the country where they reside. 
50 “Reportable payments” include several categories of income:  (1) “reportable amounts,” which are U.S. source 
payments such as interest, dividends, rents, royalties and other fixed, determinable, annual, or periodic income; (2) 
sales of foreign securities if effected in the United States; and (3) foreign-source interest, dividends, rents, royalties, 
or other fixed, determinable, annual, or periodic income, if paid in the United States.  See, e.g., “U.S. Tax and 
Reporting Obligations for Foreign Intermediaries’ Non-U.S. Securities,” 47 Tax Notes Int’l 913 (9/3/07). 
51 See “Qualified Intermediary (QI)” presentation prepared by Brigitte Arnold of LGT Bank of Liechtenstein, 
(September 14-15, 2001) at 11 (“Conclusion[:]  The application of the QI Rules from the banking perspective; was it 
worth it?  Yes, because there is No Banking Secrecy without QI Status.”). 
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Because U.S. securities transactions are configured, bought, and sold in U.S. dollars, 
foreign financial institutions are required to execute U.S. securities transactions through dollar 
accounts at U.S. financial institutions.  If a foreign financial institution participates in the QI 
Program, it can designate these accounts as “QI Accounts.”  If the foreign financial institution 
does not participate in the program, it has only “Non-QI” or “NQI Accounts.”  Foreign financial 
institutions are required to designate each securities account they maintain with a U.S. financial 
institution as either a QI or NQI Account.  With both types of accounts, the foreign financial 
institution internally tracks the dividends derived from U.S. securities and other U.S. source 
income paid to individual client accounts.  With an NQI Account, the foreign financial institution 
must provide those individual client names to the U.S. financial institution, which in turn reports 
and remits withholding taxes to the IRS.  But with a QI Account, the foreign financial institution 
may submit to the IRS forms using pooled reporting and aggregate withholdings, without 
disclosing the names of any non-U.S. persons holding U.S. securities.  These financial 
institutions are thus allowed to withhold their client names from the IRS (and their American 
competitors) while maintaining the same access to the U.S. securities market – one of the 
world’s most lucrative – as U.S. financial institutions. 

 
To ensure that the program is operating as intended, QI participants agree to an auditing 

regime.  Generally, audits under the QI Program are conducted by external auditors chosen by 
the QI participant.  Audits are intended to ensure that QI participants adhere to the standards and 
procedures set forth in the QI agreement.  So that QIs are able to maintain client secrecy, the IRS 
does not have access to the raw information reviewed by the external auditor, although the IRS 
sets the audit parameters, reviews the qualifications of the external auditor, and determines 
whether the auditor faces any impediments such that they cannot accurately review the QI 
participant’s performance.  Audits are conducted in the second and fifth years of the QI 
agreement, with audit reports remitted to the IRS.  If an audit report raises concerns within the 
IRS, a second phase audit is ordered, focusing on the areas of concern.  Should the concerns 
continue, a third phase is ordered.  According to a December 2007 review of the QI Program by 
the U.S. Government Accountability Office (“GAO”), “high rates of documentation failure, 
underreporting of U.S. source income, and underwithholding” are the three most common 
reasons for third phase reviews.52  Failure to satisfactorily resolve the concerns -- or submit 
timely-filed audit reports – results in termination of the relevant QI Agreement. 

 
In its review of the QI Program, GAO found that the QI agreement is silent on whether 

external auditors must perform additional procedures “if information indicating that fraud or 
illegal acts that could materially affect the results of the [audit] come to their attention.”53  
GAO’s analysis indicates that, under the current QI agreement, auditors are not required to, and 
generally do not, follow-up on indications of fraud or illegal acts by the QI participant.54 

                                                 
52 “Tax Compliance: Qualified Intermediary Program Provides Some Assurance That Taxes on Foreign Investors 
are Withheld and Reported, but Can Be Improved,” (December 2007), GAO Report No. GAO-08-99 (hereinafter 
“2007 GAO Report on QI Program”) at 26. 
53 Id. at 27. 
54 Last week, the IRS held a teleconference with major accounting firms to discuss the QI Program and QI audits.  
The IRS spokesperson was quoted as saying IRS officials, including the IRS Commissioner, “had a good discussion 
about the role the accounting community plays with qualified intermediaries.”  “IRS Commissioner Shulman, 
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Since the inception of the QI program, about 7,000 foreign financial institutions have 

signed QI agreements and participated in the program.55  Due to mergers, withdrawals, and 
terminations, the IRS estimates that about 5,500 QI agreements are now active.  The IRS 
estimates that about 100 foreign financial institutions have been involuntarily terminated from 
the QI program since its inception, for inadequate compliance, failed audits, or similar 
problems.56  In Liechtenstein, 13 of its 15 banks have signed QI agreements; in Switzerland, 
virtually all major banks are QI signatories. 

 
The QI Program has now been in effect for seven years, and evidence is emerging that 

some foreign financial institutions have been manipulating their QI reporting obligations to avoid 
reporting U.S. client accounts to the IRS.  In its December 2007 study, for example, GAO 
discusses foreign accounts held in the name of foreign corporations, noting that “establishing a 
foreign corporation provides a mechanism for shielding the identity of the owner.”57  GAO 
explains further: 

 
“U.S. tax law enables the owners of offshore corporations to shield their identities from 
IRS scrutiny, thereby providing U.S. persons a mechanism to exploit for sheltering their 
income from U.S. taxation.  Under current U.S. tax law, corporations, including foreign 
corporations, are treated as the taxpayers and the owners of assets of their assets and 
income.  Because the owners of the corporation are not known to [the] IRS, individuals 
are able to hide behind the corporate structure.”58   
 

GAO warns that the consequence under the QI Program is that “U.S. persons may evade taxes by 
masquerading as foreign corporations.”59   

 
GAO states: “Even if withholding agents learn the identities of the owners of foreign 

corporations while carrying out their due diligence responsibilities, they do not have a 
responsibility to report that information to IRS.”60  To the contrary, GAO observes that “IRS 
regulations permit withholding agents (domestic and QIs) to accept documentation declaring 
corporations’ ownership of income at face value, unless they have ‘a reason to know’ that the 
documentation is invalid.”61  GAO observes that the QI agreement “implicitly” requires foreign 
financial institutions to use their know-your-customer documentation to assess the validity of a 

                                                                                                                                                             
LMSB Officials Discuss QI Program with Accounting Firms,” Daily Report for Executives, BNA (7/9/08), No. 
ISSN 1523-567X , at 1.  
55 IRS briefing on the QI Program provided to the Subcommittee (5/9/08). 
56 Id. 
57 2007 GAO Report on QI Program, at 21 (initial caps removed). 
58 Id. at 3. 
59 Id. in “Highlights” section summarizing report. 
60 Id. at 22. 
61 Id. 
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W8 certificate, but concludes there is no requirement that foreign corporations beneficially 
owned by U.S. persons be treated as U.S. accountholders that have to be disclosed to the IRS.62   

 
GAO notes that where a foreign corporation is owned by a U.S. person, the U.S person 

has the legal obligation to report the corporate ownership and any taxable income to the IRS on 
their personal tax returns.  GAO also notes that “compliance in reporting income to IRS is poor 
when there is no third party reporting to IRS.”63  The GAO report determines that, in 2003, 
foreign corporations received roughly $200 billion in U.S. source income, representing nearly 
70% of all U.S. source income reported that year.  GAO calculates that only about $3 billion in 
tax revenue was paid on that income, reflecting a withholding rate of 1.4% and treaty benefits of 
$57 billion.64  GAO concludes that it is unclear what proportion of the beneficial owners of these 
foreign corporations were U.S. persons who had failed to report their income. 

 
These and other QI abuses65 have led the IRS to consider strengthening the QI agreement 

to ensure that more foreign accounts beneficially owned by U.S. persons are disclosed to the 
IRS.  

 
OECD Uncooperative Tax Haven Initiative.  The United States has used tax treaties, 

TIEAs, and the QI Program to improve tax enforcement outside of the United States.  A number 
of multilateral initiatives to curb international tax evasion have also been undertaken over the 
past ten years. 

 
One of the most visible of recent international efforts to curb international tax evasion has 

been led by the Organization for Economic Cooperation and Development (OECD), a coalition 
of 30 nations, including the United States, committed to democratic governments and market 
economies.  In 1996, in part at the urging of the United States, the OECD formed a working 
group called the Forum on Harmful Tax Competition to curb “harmful preferential tax regimes” 
and “harmful tax practices” that hurt efforts by individual countries to enforce their tax laws. 

 
In 1998, the OECD issued a report which, among other matters, criticized tax havens that 

failed to cooperate with international tax enforcement efforts by refusing to provide requested 
information.66  In 2000, the OECD published a second report focused in particular on how bank 
secrecy laws in many tax havens impeded their cooperation with international tax information 
requests.  The report stated that all OECD countries should “permit tax authorities to have access 
to bank information, directly or indirectly, for all tax purposes so that tax authorities can fully 

                                                 
62 Id. at 12, 22. 
63 Id. at 22. 
64 Id. at 23-24. 
65 See, e.g., id. at 20 (identifying additional QI abuses such as $11 billion in payments made to accounts in 
“undisclosed jurisdictions” and $7 billion in payments to “unknown recipients” that should have led to 30% 
withholding, but actually resulted in withholding rates of about 3%). 
66 “Harmful Tax Competition: An Emerging Global Issue,” issued by the OECD (1998).   
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discharge their revenue raising responsibilities and engage in effective exchange of 
information.”67 

 
As a result of these two reports, in mid-2000, the OECD published a list of 35 offshore 

jurisdictions that it planned to include in a subsequent list of “uncooperative tax havens,” unless 
the countries made written commitments to exchange information in international criminal tax 
matters by December 2003, and in international civil tax matters by December 2005.68  The 
OECD defined a “tax haven” as a country with no or nominal taxation, ineffective tax 
information exchange with other countries, and a lack of transparency in its tax or regulatory 
regime, including excessive bank or beneficial ownership secrecy.69 

 
Many countries did not want to appear on either the OECD’s list of 35 offshore 

jurisdictions or its subsequent list of uncooperative tax havens.  To avoid being included on the 
list of 35 offshore jurisdictions, six countries, Bermuda, the Cayman Islands, Cyprus, Malta, 
Mauritius, and San Marino, gave the OECD signed commitment letters in early 2000, promising 
to provide effective tax information exchange in criminal and civil matters by the specified 
deadlines. 70  In response, the OECD omitted these countries from the list of 35.  To avoid 
appearing on the list of uncooperative tax havens, other countries provided similar commitment 
letters to the OECD in 2000 and 2001, and the OECD agreed to omit them from the list of 
uncooperative tax havens being prepared.   
 

Despite wavering support from the United States for the OECD effort,71 by 2002, 28 of 
the original 35 offshore jurisdictions identified by the OECD had committed to providing 
effective information exchange in criminal and civil tax matters by the specified dates.72  The 
result was that only seven countries were actually named on the OECD’s official list of 
uncooperative tax havens made public in mid-2002.73  Over time, four of the seven countries 
made the required commitments, so that, by 2008, the OECD list had shrunk to just three 
countries, Liechtenstein, Monaco, and Andorra.  To date, these three countries have continued to 
refuse to agree to provide tax exchange information with other countries in civil and criminal 
matters.74 
                                                 
67 “Improving Access to Bank Information for Tax Purposes,” issued by the OECD (2000), at ¶ 20.  In 2004, this 
standard was incorporated into paragraph 5 of Article 26 of the OECD Model Tax Convention on Income and on 
Capital.  
68 See OECD report, “Towards Global Tax Co-operation:  Progress in Identifying and Eliminating Harmful Tax 
Practices,” (June 2000),  reprinted in the Subcommittee 2001 Offshore Tax Haven Hearing record, 125-152, at 140; 
and chart prepared by the Subcommittee entitled, “2000 OECD List of Offshore Tax Havens,” at 91. 
69 Finance 2007 Hearing on Offshore Tax Evasion, prepared testimony of OECD Center for Tax Policy Director 
Jeffrey Owens, at 5.   
70 Id. 
71 See Subcommittee 2001 Offshore Tax Haven Hearing. 
72 These 28 countries were in addition to the 6 countries that, in early 2000, had committed to tax information 
exchange in civil and criminal matters to avoid being included in the list of 35 offshore jurisdictions.   
73 “List of Unco-operative Tax Havens,” issued by OECD (April 2002). 
74 In June 2008, however, Liechtenstein announced that it had concluded negotiation on an anti-fraud agreement 
with the European Union and its member states.  The agreement would strengthen information exchange related to 
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Over the same period it was developing the lists of offshore jurisdictions and 

uncooperative tax havens, the OECD took a number of steps to advance global tax information 
exchange.  In 2000, it established the Global Forum on Taxation, with participants drawn from 
OECD member countries and non-member offshore jurisdictions, to discuss transparency and tax 
information exchange issues.  In 2002, the OECD issued a model tax information exchange 
agreement that countries could sign on a bilateral or multilateral basis to meet their commitments 
to tax information exchange.75  In 2004, to further promote the OECD’s work, the G20 Finance 
Ministers issued a communiqué supporting the OECD’s tax information exchange initiative and 
model agreement.76 

 
In 2006, the OECD issued a new report assessing the legal and administrative 

frameworks for tax transparency and tax information exchange in 82 countries.77  The purpose of 
this assessment was to help the OECD determine “what is required to achieve a global level 
playing field in the areas of transparency and effect exchange of information for tax purposes.”78  
In October 2007, the OECD updated its 82-country assessment.79  The OECD wrote: 

 
“Significant restrictions on access to bank [information] for tax purposes remain in three 
OECD countries (Austria, Luxembourg, Switzerland) and in a number of offshore 
financial centres (e.g. Cyprus, Liechtenstein, Panama and Singapore).  Moreover, a 
number of offshore financial centres that committed to implement standards on 
transparency and the effective exchange of information standards developed by the 
OECD’s Global Forum on Taxation have failed to do so.”80 

 
OECD-led efforts to promote tax information exchange are ongoing.  In March 2007, the 

OECD sponsored a series of meetings among more than 100 tax inspectors from 36 countries to 
discuss aggressive tax planning schemes seen within their jurisdictions.  According to top OECD 
officials, the meetings indicated that key elements in most of these tax dodges could be traced to 

                                                                                                                                                             
tax offenses.  See press release, “Liechtenstein Strengthens European Tax Cooperation with Anti-Fraud 
Agreement,” Liechtenstein Government Press Office (6/27/08). 
75 See OECD Model Agreement on Exchange of Information on Tax Matters (April 2002), text available at 
www.oecd.org/ctp/htp.  This model agreement, with revisions adopted in 2004, is also included in Article 26 of the 
OECD Model Tax Convention on Income and on Capital, which is similar to the U.S. Model Income Tax 
Convention. 
76 G20 Communique (October 2005) issued in association with November 2004 meeting of G20 Finance Ministers.  
See also Gleneagles Communique, paragraph 14(i), issued by the G/8 Heads of Government at the Gleneagles 
Summit (July 2005); communiqué issued in association with the Saint Petersburg Summit (July 2006).   
77 “Tax Co-operation:  Towards a Level Playing Field – 2006 Assessment by the OECD Global Forum on 
Taxation,” Report No. ISBN-92-64-024077 (May 2006).   
78 Id. at 7.   
79 “Tax Co-operation:  Towards a Level Playing Field – 2007 Assessment by the Global Forum on Taxation,” 
Report No.ISBN-978-92-64-03902-5, issued by the OECD (October 2007). 
80 Id. 

http://www.oecd.org/ctp/htp
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tax havens.81  In January 2008, the OECD held discussions among its members on taking 
“defensive measures” against tax havens that refuse to cooperate with tax information requests.82  
Some OECD members have also recently called for a reinvigorated list of uncooperative tax 
havens to include countries that, despite a written commitment, have failed to provide tax 
information upon request in criminal and civil matters.83 

 
EU Savings Directive.  In addition to the OECD initiative, another highly visible 

multinational effort to promote tax information exchange and international tax enforcement 
cooperation is the European Union Savings Directive.  This Directive focuses on the problem of 
European Union (EU) residents who open up a savings account in an EU country other than their 
home jurisdiction, in an attempt to hide assets and dodge taxes.  

 
In essence, the EU Directive establishes a legal framework for EU countries to participate 

in automatic exchanges of information to identify EU residents with savings accounts in EU 
countries other than their home jurisdiction and to disclose the amount of interest payments made 
to those savings accounts.  The aim of the Directive is to implement a European Commission 
principle that “all citizens resident in a Member State of the European Union should pay the tax 
due on all their savings income.”84 

 
 The EU Savings Directive was formally adopted by the European Commission in 2003, 

took effect on July 1, 2005, and sponsored the first automated exchange of information among 
EU countries in 2006.85 Of the 27 EU Member States, 24 participate in the automatic exchanges 
of information, which take place at least once per year.86  Information is exchanged in a 
standardized format that specifies the identity and country of residence of the individual who 
received the interest payments, the amount of interest paid, and the types of debt claims that gave 
rise to the interest.  Reportable payments include interest paid on cash deposits, corporate or 
government bonds, negotiable debt securities, and investment funds.  Other types of payments 
are not covered, such as stock dividend payments, income paid from insurance or pension 
products, or interest payments from certain bonds.87  In addition, the Directive applies only to 
savings accounts held by individuals; it does not apply to accounts held by corporations, trusts, 
foundations, or other legal entities. 

 
                                                 
81 See, e.g., “Offshore Financial Centers Playing Key Role In Aggressive Tax Plans, OECD Official Says,” BNA 
Daily Report for Executives (3/27/07). 
82  “OECD Signals Plan to Renew Efforts Against Non-Cooperative Jurisdictions,” BNA Report on International 
Tax & Accounting, No. ISSN 1522-8800 (10/15/07). 
83 See id.; Finance 2007 Hearing on Offshore Tax Evasion, prepared testimony of OECD Center for Tax Policy 
Director Jeffrey Owens, at 9. 
84 Rules applicable to the EU Savings Directive, European Commission Taxation and Customs Union Directorate 
website, http://ec.europa.eu/taxation_customs/taxation/personal_tax/savings_tax/rules_applicable/index_en.htm 
referencing 1999 European Council meeting in Helsinki (viewed 6/11/08)(hereinafter “ECTCU Website”). 
85 See Council Directive 2003/48/EC (adopting the Savings Directive); Council Decision 2004/587/EC (setting a 
July 1, 2005 deadline for compliance). 
86 “Savings Taxation:  frequently asked questions,” MEMO/05/228 (6/30/05), ECTCU Website (viewed 6/11/08). 
87 Id. 
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Three EU members, Austria, Belgium, and Luxembourg, currently do not participate in 
the Directive’s automatic information exchanges.  Instead, under a special arrangement approved 
as part of the Directive, these three EU countries levy a withholding tax on the interest payments 
made to nonresident individuals and, once per year, remit 75% of the amounts withheld to the 
individuals’ reported State of residence.88  The three countries are allowed to retain 25% of the 
amount withheld to cover their administrative costs of applying the withholding tax.89  The three 
countries are not required to provide client-specific information to any other country, such as the 
names of the individuals who received the interest payments or the amounts of interest paid; they 
are thereby able to preserve bank secrecy.     

 
The option provided to these three countries of providing withheld taxes instead of 

information about the nonresident individuals who received interest payments is described in EU 
materials as a temporary arrangement during a “transitional period.”90 During the transitional 
period, the three countries are supposed to impose a 15% withholding tax on the interest 
payments for the first three years the Directive is in effect, a period that ended on June 30, 2008.  
For the next three years, until June 30, 2011, the three countries are supposed to impose a 20% 
withholding tax.  Thereafter, they are supposed to impose a 35% withholding tax which is 
intended to be sufficiently high to discourage international tax evasion.91 

 
 The transitional period does not have a specified ending date, but is designed to continue 

until the three EU countries, Austria, Belgium, and Luxembourg, as well as six other countries, 
Andorra, Liechtenstein, Monaco, San Marino, Switzerland, and the United States, agree to 
exchange tax information upon request, as set out in the OECD Model Agreement for 
exchanging information in tax matters.92  

 
The EU Savings Directive applies to all 27 countries in the European Union.  By 

agreement, it also applies to a number of countries outside the European Union, including ten 
overseas dependent territories associated with the United Kingdom and the Netherlands,93 as 
well as Andorra, Liechtenstein, Monaco, San Marino, and Switzerland.  Four of these non-EU 
countries, Anguilla, Aruba, the Cayman Islands, and Montserrat, have agreed to participate in the 
Directive’s automatic information exchanges.94 The rest, however, comply with the EU Savings 
Directive in the same manner as Austria, Belgium, and Luxembourg, by applying a withholding 
tax during the specified transitional period rather than by supplying information about 
nonresident individuals who received interest payments on savings accounts within their 
jurisdictions.   

 
                                                 
88 Council Directive 2003/48/EC. 
89 “Savings Taxation:  frequently asked questions,” MEMO/05/228 (6/30/05), ECTCU Website (viewed 6/11/08). 
90 Id. 
91 Id. 
92 Id.   
93 These countries are Anguilla, Aruba, the British Virgin Islands, the Cayman Islands, Guernsey, the Isle of Man, 
Jersey, Montserrat, the Netherlands Antilles, and the Turks & Caicos Islands.  Id. 
94 Id. 
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The EU is currently in discussions to extend the Savings Directive to Hong Kong, Macao, 
and Singapore as well.95 

 
The EU Savings Directive is required to be reviewed every three years.  After the 

Liechtenstein tax scandal erupted, Germany requested that the review examine whether the 
Directive should be expanded to cover more types of payments, such as stock dividends and 
capital gains; and more types of accountholders such as shell companies, trusts, foundations, and 
other legal entities being used by individuals to hide assets and dodge taxes.96  This discussion is 
ongoing. 

 
Joint International Tax Enforcement Efforts.  A final set of international tax 

initiatives that have intensified in recent years involve joint initiatives among various groups of 
countries to coordinate and enhance their tax enforcement efforts. 

 
 In 2004, for example, four countries, Australia, Canada, the United Kingdom, and the 

United States, established a Joint International Tax Shelter Information Centre (JITSIC) to 
identify, develop, and share information on a real-time basis about cross-border abusive tax 
schemes.  A Washington, D.C. office was established to house tax personnel from all four 
countries.  In May 2007, Japan accepted an invitation to become the fifth member of JITSIC, and 
a second JITSIC office was opened in London.  JITSIC personnel exchange information on an 
ongoing basis about abusive tax schemes, their promoters, and participants.  Among other 
actions, JITSIC has tackled abusive tax schemes involving retirement account withdrawals, 
highly structured financing transactions designed to generate inappropriate foreign tax credit 
benefits, and futures and options transactions designed to generate phony tax losses.97  The IRS 
has testified that JITSIC has “sharply improved” IRS knowledge and understanding of these 
complex crossborder tax schemes.98 

 
In 2006, the tax administrators of ten countries formed the “Leeds Castle Group” to meet 

regularly and discuss issues of global and national tax administration, including mutual 
compliance challenges.  The countries participating in this effort are Australia, Canada, China, 
France, Germany, India, Japan, South Korea, the United Kingdom, and the United States.  This 
group is actively promoting international tax cooperation. 

                                                 
95 Id.  In 2001 and 2002, the United States proposed regulations to require U.S. financial institutions to report to the 
IRS payments made to accounts held by residents of other countries in the same manner they report payments made 
to accounts held by U.S. persons.  Treasury Proposed Rule No. 126100-00, “Guidance on Reporting of Deposit 
Interest Paid to Nonresident Aliens,” 66 Fed. Reg. 3925 (2001); corrected by 66 Fed. Reg. 15820 and 66 Fed. Reg. 
16019; withdrawn and replaced by Treasury Proposed Rule No. 133254-02, “Guidance on Reporting of Deposit 
Interest Paid to Nonresident Aliens,” 67 Fed. Reg. 50386 (2002).  These regulations, if finalized, would have 
enabled the IRS to participate in automatic exchanges of information with 16 countries to identify accounts held by 
U.S. citizens in those countries for tax purposes, including a number of EU countries.  The proposed regulations, 
however, have never been finalized.  At the current time, the only country with which the United States engages in 
routine, automatic information exchanges on financial accounts for tax purposes is Canada.  26 CFR §1.6049-8(a).  
96 See, e.g., Bertrand Benoit, “Germany seeks EU tax haven crackdown,” Financial Times, (3/2/08). 
97 See, e.g., “Joint International Tax Shelter Information Centre Expands and Opens a Second Office in the United 
Kingdom,” IRS Press Release No. IR-2007-104, (5/23/07). 
98 Finance 2007 Hearing on Offshore Tax Evasion, prepared statement of IRS Commissioner Mark Everson, at 9. 
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In addition, since 2002, the OECD has sponsored the Forum on Tax Administration, a 
group consisting of the tax administrators from its 30 member nations and several other 
countries.  This Forum has promoted dialogue between tax administrators to identify good tax 
administration practices and promote tax enforcement.  The Forum has focused to date on:  (1) 
developing a directory of aggressive tax planning schemes to help identify trends and 
countermeasures; (2) examining the role of tax intermediaries, such as lawyers and accountants, 
in facilitating tax evasion; (3) expanding 2004 Corporate Governance Guidelines to encourage 
companies to issue a set of tax principles to guide their tax activities; and (4) improving the 
training of tax officials, especially on international tax matters. 

 C. Tax Haven Banks and Offshore Tax Abuse 
 
Over the past 30 years, dozens of countries have declared themselves tax havens and 

have authorized nominal or no taxation of assets transferred to their financial institutions by 
residents of other countries.  These countries have enacted laws enabling nonresidents to form at 
minimal cost companies, trusts, foundations, and other legal entities to hold their assets in 
financial accounts protected by secrecy laws and practices enforced with criminal and civil 
penalties.  Trillions of dollars in individual and corporate assets have since been deposited at 
financial institutions within these tax havens, too often as part of an effort by the beneficial 
owner to hide assets and dodge taxes in their home jurisdictions. 

 
Increasingly, countries facing substantial tax evasion have taken actions to protect 

themselves from tax haven financial institutions that, knowingly or unknowingly, are facilitating 
tax dodging by nonresidents.  These actions include participation in a wide range of international 
tax initiatives, from tax information exchange agreements, to the QI Program for foreign 
financial institutions, the OECD uncooperative tax haven initiative, the European Union Savings 
Directive, and various cooperative multinational tax enforcement initiatives.   

 
The Liechtenstein tax scandal and the recent U.S. indictment of a Swiss banker and a 

Liechtenstein trust officer illustrate the scope of the problems facing by countries trying to 
enforce their tax laws.  They also demonstrate the need to strengthen existing international tax 
initiatives. 

 
III. LGT Bank Case History 

 
The first case history examined in the Subcommittee investigation involves LGT Bank, a 

leading Liechtenstein financial institution that is owned by and financially benefits the 
Liechtenstein royal family.  The evidence indicates that from at least 1998 to 2007, LGT has 
established practices and financial structures that could facilitate, and in some instances have 
resulted in, tax evasion by U.S. clients.  These LGT practices include allowing U.S. citizens to 
maintain billions of dollars in assets in accounts not disclosed to U.S. tax authorities; advising 
U.S. clients on the use of complex offshore structures to hide their ownership of assets, and 
arranging client accounts and assets to avoid reporting requirements under the QI Program that 
would otherwise disclose the accounts and assets to U.S. authorities. 
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A.  LGT Bank Profile 
 

LGT Bank in Liechtenstein Ltd. (“LGT Bank”) is the largest indigenous bank in 
Liechtenstein.99  It specializes in providing wealth management services to high net worth 
individuals and families, and currently manages about €63 billion in client assets.100  It has 
subsidiaries and affiliates in about a dozen countries, including Austria, the Cayman Islands, 
Germany, Ireland, Singapore, and Switzerland.  The Chief Executive Officer of the bank is 
Prince Max von und zu Liechtenstein, the second son of Prince Hans-Adam II, current reigning 
sovereign of Liechtenstein.101  
 

LGT Bank is part of the LGT Group Foundation (“LGT Group”), which is the “Wealth & 
Asset Management Group of the Princely House of Liechtenstein.”102  LGT Group is owned and 
controlled by the royal family in Liechtenstein, which has managed it for more than 70 years as a 
family business.103  The LGT Group currently administers assets valued at about 100 billion 
Swiss francs.104 
 

LGT Group offers a wide range of banking, investment, and trust services.  Its primary 
components include LGT Bank, LGT Treuhand AG, LGT Trust Management Company, LGT 
Capital Management Ltd., LGT Capital Partners Ltd., LGT Private Equity Advisers Ltd., and 
LGT Financial Services Ltd.105  LGT Capital Management, LGT Capital Partners, and LGT 
Private Equity Advisers offer investment services.  LGT Treuhand AG and LGT Trust 
Management Company, along with multiple subsidiaries and affiliates, offer formation and 
management services such as establishing trusts, companies, or foundations; providing trustees, 
trust protectors, company officers and directors, or foundation board members; and 
administering the structures set up by LGT clients.106   
 

Altogether, LGT Group has more than 1,600 employees at 29 locations in Europe, Asia, the 
Middle East, and the United States.107  In the United States, its key financial institution is LGT 
                                                 
99 LGT Bank was formerly known as the Liechtenstein Global Trust Bank. 
100 “Tax Haven Liechtenstein,” public television documentary produced by Frontal 21 in Germany (3/25/08).  
101 The full name of Prince Max is His Serene Highness Maximilian Nikolaus Maria von und zu Liechtenstein. The 
full name of Prince Hans-Adam is His Serene Highness Johannes Adam Ferdinand Alois Josef Maria Marko 
d'Aviano Pius von und zu Liechtenstein.  
102 LGT Group Annual Report 2007.   
103 Id. at 5, 7.  LGT Group is wholly owned by the Prince of Liechtenstein Foundation, whose beneficiaries are 
members of the royal family, primarily Prince Hans-Adams.   Id. at 7.  The Chairman of the Board of Trustees of the 
LGT Group is Prince Philipp von und zu Liechtenstein, brother of Prince Hans-Adam II, the current reigning 
sovereign of Liechtenstein.  The Chief Executive Officer of LGT Group is Prince Max von und zu Liechtenstein, the 
second son of Prince Hans-Adam II.   
104  Id. at 3; www.lgt.com, “Business performance and strategic outlook,” “LGT Group:  key data as at 31 December 
2007”(viewed 5/27/08).  
105 LGT Group Annual Report 2007, at 44-45, 78-79. 
106 LGT Group Portrait brochure (2007) at 15. 
107 LGT Group Annual Report 2007, at 5; www.lgt.com, “Business performance and strategic outlook,” “LGT 
Group:  key data as at 31 December 2007” (viewed 5/27/08). 

http://en.wikipedia.org/wiki/Prince_Maximilian_of_Liechtenstein
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Capital Partners (USA) Inc. located in New York City.  LGT Capital Partners (USA) Inc. is 
characterized in the LGT Group Annual Report as offering “research services,” and is not 
registered with the U.S. Securities and Exchange Commission (“SEC”) as either a broker-dealer 
or investment advisor.108 
 

In a recent brochure entitled “The Liechtenstein Trust Enterprise,” apparently issued by 
members of the LGT Group, one page near the end of the brochure lists “Arguments in favour of 
Liechtenstein and the Liechtenstein Trust Enterprise.”109  The page states that the Principality of 
Liechtenstein has “[e]conomic and political stability,” “[h]igh-quality financial services,” 
“[d]ecades of tradition in asset management and asset structuring,” “a liberal legal framework,” 
and “[s]trict laws on professional secrecy for banks and trustees.”  It also notes that the 
Liechtenstein trust enterprise is an “[e]fficient instrument for protecting assets from undesirable 
access” while offering “[d]iscretion and anonymity.” 
 
 B. LGT Accounts with U.S. Clients  
 
 The Liechtenstein tax scandal became public after a former LGT employee provided tax 
authorities around the world with data on about 1,400 persons with accounts at LGT Bank in 
Liechtenstein.  The Subcommittee was able to obtain copies of more than 12,000 pages of 
internal LGT documents, dated from the mid-1990s to 2002, relating to clients connected to the 
United States.  Some of these clients were U.S. citizens or permanent residents; some lived or 
worked in the United States; some owned real estate or a business in the United States; and some 
had children or close relatives who were U.S. citizens or residents and were also beneficial 
owners or beneficiaries of LGT account assets.  While some of these clients appear to have 
opened LGT accounts that served a legitimate purpose, others appear to have used the accounts 
to hide assets and dodge U.S. taxes.  
 
 The Subcommittee investigated a number of LGT accounts with U.S. beneficial owners 
or beneficiaries.  To investigate these accounts, the Subcommittee reviewed the internal LGT 
documentation it had obtained, and spoke with the former LGT employee who had released the 
documentation.  The Subcommittee also contacted some of the U.S. clients named in the 
documents, and asked them to supply additional documentation and information.  While some 
clients cooperated with the Subcommittee’s inquiries, supplying documents and submitting to 
interviews or depositions, others asserted their Constitutional rights under the Fifth Amendment, 
and declined to provide any information.  In addition, LGT informed the Subcommittee that it 
was unable to provide specific information about any of its clients, citing Liechtenstein laws 
prohibiting the disclosure of financial information about individuals.   
 
 LGT also declined to provide general information about accounts opened for U.S. clients, 
advising the Subcommittee that such disclosures, even if they did not reference specific clients, 

                                                 
108 LGT Group Annual Report 2007, at 45. 
109 “The Liechtenstein Trust Enterprise,” issued by LGT Treuhand AG and LGT Trust Management AG (undated), 
at 11. 
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would violate Liechtenstein secrecy laws.110  For example, LGT declined to disclose the total 
number of accounts it had opened for U.S. clients, the total amount of assets in those accounts, or 
the total amount of revenues produced by those accounts for LGT.  It also declined to disclose 
how many LGT private bankers or trust officers work with U.S. clients, what percentage of their 
accounts are for U.S. clients versus clients from other countries, or what percentage of the 
accounts opened for U.S. clients had been disclosed to the United States. 
 

LGT did, however, provide the Subcommittee with sample forms it requires new account 
holders to complete (such asW-8BEN certificates), a memorandum detailing its obligations 
under the QI Program, a copy of the External Auditor’s Report on LGT’s compliance with its QI 
obligations, and copies of some of its marketing and promotional materials.  LGT also made its 
Head of Group Compliance, Mr. Ivo Klein, available for an interview a few days before the 
Subcommittee’s scheduled hearing on this matter.  LGT took the position that Mr. Klein could 
discuss only matters associated with LGT’s actions under the QI Program and that disclosures on 
any other matters were prohibited by Liechtenstein law.111  This restriction greatly limited the 
issues that Mr. Klein could address.   
 

                                                 
110 LGT cited the following laws as the basis for their refusal to provide the information requested by the 
Subcommittee: Article 14 of the Banking Act (“The members of the organs of banks and their employees as well as 
other persons acting on behalf of such banks shall be obliged to maintain the secrecy of facts that they have been 
entrusted to or have been made available to them pursuant to their business relationships with clients.  The 
obligation to maintain secrecy shall not be limited in time.”); Article 11 of the Trustee Act (“Trustees are obliged to 
secrecy on the matters entrusted to them and on the facts which they have learned in the course of their professional 
capacity and whose confidentiality is in the best interest of their client.  They shall have the right to such secrecy 
subject to the applicable rules of procedure in court proceedings and other proceedings before Government 
authorities.”); Processing of Personal Data - § 1173a, Art. 28a ABGB (General Civil Code) (“The employer may not 
process data relating to the employee unless such data concern his or her qualification for the employment or are 
indispensable for the performance of the employment contract.  In addition, the provisions of the Data Protection 
Act shall apply.”); Article 10 – Data Confidentiality (“Whoever processes data or has data processed must keep data 
from applications entrusted to him or made accessible to him based on his professional activities secret, 
notwithstanding other legal confidentiality obligations, unless lawful grounds exist for the transmission of the data 
entrusted or made accessible to him.”); Article 8 – Transborder Data Flows (“No personal data may be transferred 
abroad if the personal privacy of the persons affected could be seriously endangered, in particular where there is a 
failure to provide protection equivalent to that provided under Liechtenstein law.  This shall not apply to states 
which are party to the EEA Agreement.; Whoever wishes to transmit data abroad must notify the Data Protection 
Commissioner beforehand in cases where: a) there is no legal obligation to disclose the data and b) the persons 
affected have no knowledge of the transmission.”); Prohibited Acts of a Foreign State - Art. 2 of the Liechtenstein 
State Security law (“b) Prohibited Acts for a Foreign State: Whoever, without being authorized, performs acts for a 
foreign state on Liechtenstein territory that are reserved to an authority or an official, whoever aids and abets such 
acts, shall be punished by the Liechtenstein court (Landgericht) with imprisonment up to three years.); Prohibited 
Acts for a Foreign State – Art. 271 of the Swiss Penal Code (“1.    Whoever, without being authorized, performs acts 
for a foreign state on Swiss territory that are reserved to an authority or an official, whoever   
performs such acts for a foreign party or another foreign organization, whoever aids and abets such acts, shall be 
punished with imprisonment up to three years or a fine, in serious cases with imprisonment of no less than one 
year.”); Economic Intelligence Service (Art. 273 SPC) (“Whoever seeks out a manufacturing or business secret in 
order to make it accessible to a foreign official agency, a foreign organization, a private enterprise, or their agents, 
whoever makes a manufacturing or business secret accessible to a foreign official agency, a foreign organization, a 
private enterprise, or their agents, shall be punished with imprisonment up to three years or a fine, in serious cases 
with imprisonment of no less than one year.  Imprisonment and fine can be combined.”) 
111 LGT cited § 124 Penal Code, Liechtenstein. 




